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Lire AFTER LUGO:
DoEs PReMISES LIABRILITY Exist UNDER MICHIGAN LAW?

Court redefined Michigan Premises Liability Law.

Whileexamining aclassic premisesliability scenario- a
plaintiff that tripped and fell in apothole- the Court rede-
fined the Open and Obvious Danger Doctrine so that al-
most every potential hazard is open and obvious under
Michigan law. The Lugo Court defined the limited cir-
cumstances under which aspecial aspect could subject a
premisesowner to liability for an open and obvious con-
dition. TheLugo decision aso clarified the objective stan-
dard that isappliedinall premisesliability cases. Under
Lugo, the risk must be analyzed objectively- from the
standpoint of the reasonably prudent person not from the
standpoint of aparticular plaintiff.

I n LugovAmeritech Corp, Inc.t, the Michigan Supreme

Thisarticleexaminesthe Supreme Court’sdecisionin Lugo,
aswell as subsequent opinionsapplyingitsrulings. Spe-
cificaly, weaddressthe question: What isan open and
obviousdanger under Michigan law and what consti-
tutesa special aspect?

Lugo v Ameritech Corp, Inc.

The Lugo case arisesfrom factually simple circumstances.
Whilewalking through aparking lot, the plaintiff stepped
into a pothole and fell. The plaintiff was not watching
where she waswalking, she was concentrating on some-
thing el se and nothing in the areawoul d have prevented
her from seeing the pothol e had she been paying attention.

TheTria Court granted summary dispositioninfavor of
the defendant. The Court of Appeals reversed the Trial
Court ruling and reinstated the Trial Court’sgrant of sum-
mary disposition that the Open and Obvious Danger Doc-
trinedid not apply in that case finding agenuineissue of
fact regarding whether a pedestrian may be distracted by
vehiclesand thereforefailed to notice apotholein apark-
ing lot. However, the Supreme Court reversed the Court
of Appeals' decision.

The Lugo Court began its analysis by citing the general
duty owed by apremisesowner to aninvitee“to exercise
reasonable care to protect the invitee from an unreason-
ablerisk of harm caused by adangerouscondition onland,”
and clarified that thisduty does not requiretheremoval of
open and obviousdangers.

Citingitspreviousrulingin Riddlev McLouth Sedl Prod-
ucts Corp., Justice Taylor, writing for the majority, ex-
plained that the Open and Obvious Danger Doctrine is
not an exception to theduty element of aprimafaciecase
of negligence, but rather “anintegra part of thedefinition

of that duty.” Although the Open and Obvious Danger
Doctrinecutsoff ligbility if theinvitee should havediscov-
ered the condition and realized itsdanger, if therisk of harm
remains unreasonabl e despiteits open nature, thenthecir-
cumstances may require the premises owner to take rea-
sonable precautionsto protect inviteesfrom that risk.

The Court went on to discussthe special aspectsof acon-
dition that would makeit unreasonably dangerousand ex-
cept it from the Open and Obvious Danger Doctrine.
Under Lugo, aspecia aspect must make the condition un-
avoidable or unreasonably dangerousto subject premises
owner to potential liability. Toillustrate thetype of con-
dition that would remove arisk from the Open and Obvi-
ous Danger Doctrine, the Court set forth two specificil-
lustrations: (1) A commercia building with only oneexit
for thegenera public covered with standing water —open
and obvious but unavoidable; and (2) An unguarded 30
foot deep pit in the middle of a parking lot — although
avoidable and obvious, it presents a substantial risk of
death or seriousinjury such that reasonable warnings or
other remedial measures should betaken.

What is open and obvious under Michigan law?

Sincethetime of Lugo’s publication by the Michigan Su-
preme Court, numerous Court of Appeals' opinionshave
applied that Court’sruling. The Michigan Court of Ap-
pealshasfound thefoll owing conditions are open and ob-
vious under Michigan law: ice; ice hidden beneath snow;
snow; snowbanks; rain soaked grass; water; icy steps;
steps; ramps; loading dock platforms; pavement defects;
torn up sidewalks; inadequate lighting; store fixtures;
crushed berries on grocery store floor; automatic doors;
and unattended children.

The Court of Appeals’ decision in Sderowiczv Chicken
Shack, Inc., demonstrates how closely the Court of Ap-
pedsisadheringtotheLugorule. In Sderowicz theplain-
tiff wasa27-year-old ma e suffering from multiple sclero-
siswhowaslegally blind. Whilelunching at the Chicken
Shack, he slipped on water on thefloor at the entranceto
themen’srestroom. Eventhough hewaslegally blind, the
Court of Appealsaffirmed the Circuit Court’sorder grant-
ing summary dispositioninfavor of defendant under the
Open and Obvious Danger Doctrine because the condi-
tion was open and obvious to areasonably prudent per-
son despitethe plaintiff’s disability.

Additiona courts have found that it is proper to ignore
characteristicsof theplaintiff, including blindness, when
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Life After Lugo- continued from page 1

determining acondition is open and obvious or unreasonably danger-
ous.

What constitutes a special aspect under Michigan law?

Despite the clear language of the Lugo opinion —that the special as-
pect must belong to the condition and that everyday occurrences do
not constitute special aspects— plaintiffs have attempted to find un-
reasonablerisksand dangersin everything from their own state of mind
towet grasson agolf course. Consequently, the Court of Appealshas
found that when thereis nothing unusual about an everyday condition,
or the purported risk is heightened due to characteristics of theplain-
tiff, thereisno special aspect that would subject the premises owner
to potential liability.

The Court of Appeals has found that numerous conditions that may
appear dangerous do not constitute a special aspect under Michigan
law. For example, anarrow and obstructed four foot high stairway,
which had loose carpet and no handrail, wasfound not to constitutea
special aspect by the Court of Appealsin Liang v Liase because it
was not unreasonably dangerous.

Ordinary steps, common pavement defects and even steps covered
with ice do not possess specia aspects that impose a duty on the
premisesowner. In Odisher v Show Shake Mountain, Inc., the Court
of Appeals found that the rain-soaked grass of a ninth hole fairway
possessed nothing unusual so asto removeit from the Open and Ob-
vious Danger Doctrine.

In Golembiewski v Thomas Jarembowski Funeral Home, Inc., the Court
of Appealsfound that the “attire worn by funeral home patrons and
the state of mind of those patrons were not special aspects of the
condition ... itself.” Likewise, acompany policy requiring tenantsto
close dumpster lids was not a specia aspect of an accumulation of
snow behind the dumpster rendering it unavoidable and dangerous.

In Brousseau v Daykin Electric Corp. the Court of Appealsfound a
specia aspect existed inacasefactually similar to one of the examples
inLugo. InBrousseau, the plaintiff attempted to back histruck over a
two to threefoot high, hard-packed mound of snow that spanned the
entire length of the defendant’sloading dock. The mound was open
and obvious, however, the Court of Appeals found that it contained
special aspects such that areasonable juror could concludeit consti-
tuted an unreasonabl e danger. Themound blocked the only entranceto
defendant’scommercia loading dock wheretruckersmake deliveries.
The Court found the mound of snow was unavoidable, sincetheplain-
tiff had no reasonable alternative to make hisdelivery.

Conclusion

The Open and Obvious Danger Doctrine continuesto protect premises
ownersfromliability for conditionsontheir land. Aslong asareason-
ably prudent person would notice and appreciate the risk associated
with the condition, the doctrine applies. And, asinterpreted, unless
something is obstructing the plaintiff’s view of the condition it will
likely befound open and obvious.

Although a special aspect of the condition may remove it from the
Open and Obvious Danger Doctrine, the Lugo Court set such high
standards for such special aspects that they will be rarely encoun-
tered. If therisk isonethat the plaintiff can turn and walk away from,
no special aspect will befoundto exist.

The Lugo case continues to provide defendantsin premises liability
actionsprotection from liability for everyday property conditionsthat
may cause injury to the inattentive plaintiff. The Supreme Court’s
opinion provides the basis of a strong defense to premises liability
claimsand, asof thisdate, continuesto be consistently applied by the
lower courts.

1Lugo v Ameritech Corp, Inc., 464 Mich 512 (2001).

Christopher K. Cooke and Donna A. Heiser

PLAINTIEF MUST REIMBURSE CITY FOR COST OF LITIGATION

our Grand Rapids office, a Springfield, Michigan arrest that

resulted in a finding of guilt for two counts of resisting and
obstructing a police officer and two counts of possession of
illegal drugs, also resulted in a verdict in favor of the arresting
officers in the Federal Civil Suit for damages against the offic-
ers.

I n a recent case handled by Richard Winslow, a partner in

Kevin Welch, the plaintiff, testified that he was “kicked like a
football” by one of the Springfield officers, which broke hisribs.
He continued to claim that both officers then kneed him in the
back and shoulder when they caught him after a two minute
foot chase. One officer testified that Welch stopped and started
to get down onto the ground, just as the officer pushed him flat
on the ground and pinned him with his knee.

The officer testified that he did not kick Welch, and that Welch
appeared to continue to resist during the handcuffing. A sec-
ond officer assisted holding Welch on the ground with his knee
so he could be handcuffed. An ambulance was called and Welch
was taken for medical attention before being jailed. The City
investigated and concluded its officers had acted properly.

A training officer with the Kalamazoo Department of Public
Safety studied the investigation report and heard all of the tes-
timony, before testifying that the officers’ conduct was appro-
priate under those circumstances. He also agreed that kicking
in the ribs, as blamed by Welch, would not have been permis-
sible. Mr. Winslow pointed out that several medical reports that
contained Mr. Welch's description of how he was injured did
not mention his claim that he had been kicked. Doctors testified
that the absence of bruising accompanying the rib fractures was
more consistent with the ribs being broken from pressure than
from being struck.

After two days of testimony, the jury deliberated less than two
hours and announced its unanimous verdict that the injuries
occurred as the result of reasonable force.

Welch’s attorney had requested $800,000.00 from the jury, claim-
ing that his client had been maimed, disfigured and will suffer
shortness of breath for the rest of his life. Having lost the trial,
Mr. Welch is now responsible to reimburse the City of Spring-
field for some of its cost of litigation.

Timothy Young, Executive Committee




CuMMINGS*McCLOREY

EYIBRIEN OxLaw

Davirs (‘B—“A(wo, P.L.C

SepTEMBER 2003

PARTNER WINS CASES
FOR METROPOLITAN DETROIT MUNICIPALITIES

City Dismissed from Defective Highway/Nuisance Lawsuit

n arecent case defended by Edward Salah on behalf of a

metropolitan Detroit city, the city was dismissed from alaw-
suit filed by an injured motorist whose car drove into a sink
holefilled with water. The areain question wasin adriveway
approach between the sidewak and roadway. The city had
previously repaired awater main break in the area, but after the
repair, another break occurred, washing away the backfill, and
filling the hole with water. The following morning, while the
plaintiff was pulling into the parking lot of hisbusiness, hiscar
plunged into the water filled hole.

The plaintiff’s theory against the city was that the city failed
to maintain a public highway in a manner reasonably safe for
public travel, and that the condition constituted a nuisance.
Edward Salah filed amotion for summary disposition arguing
to the court that the plaintiff’s claim was barred by govern-
mental immunity. Prior to the hearing on the motion, the
plaintiff’s attorney, having reviewed the motion for summary
disposition filed by Edward Salah, voluntarily dismissed the
lawsuit.

City and Building Department Not Liable for Wrongful
I ssuance of Certificate of Occupancy

n another case handled by Edward Salah, ametropolitan De-

troit city was sued by the purchaser of ahome, claiming that
the city and building department were liable for the wrongful
issuance of a certificate of occupancy. The plaintiff alleged
that after entering into the purchase agreement to purchase
the home, the plaintiff’s inspector found structural defectsin
the home, and that the city wrongfully issued a certificate of
occupancy, which was a condition precedent to the sale. Be-
cause the city did issue the certificate of occupancy, the seller
refused to back out of the sale, and the plaintiff filed suit against
the seller and the city and building department. In addition to
claiming that the city wrongfully issued the certificate of occu-
pancy, the plaintiff alleged that the city conspired with the seller
to wrongfully issue the certificate of occupancy.

Edward Salah filed amotion for summary disposition on behalf
of the city and building department, arguing that the facts did
not support the plaintiff’s claims of conspiracy, and further,
that the plaintiff’s claimswere barred by governmental immu-
nity. After oral argumentsat the hearing on the motion for sum-

mary disposition, the court agreed with Mr. Salah’sarguments,
and granted the motion for summary disposition on behalf of
the city and the building department.

Ordinance Officer Not Liablefor the Arrest of Plaintiff

n arecent case handled by Edward Salah on behalf of acity

ordinance officer, the ordinance officer was sued by the plain-
tiff after the plaintiff was arrested for failing to appear in court
regarding aviolation for improperly parking acommercial ve-
hiclein aresidential district. The ordinance officer had issued
theviolationto the plaintiff, for improperly parking acommer-
cial vehiclein aresidential district. The plaintiff failed to ap-
pear in court for the hearing on the violation, and asaresult a
bench warrant was issued for the arrest of the plaintiff. The
plaintiff was arrested, on the outstanding warrant, and was re-
leased on bond.

At a subsequent hearing in district court, the prosecutor dis-
covered that the wrong ordinance section had been cited, and
that the plaintiff should have been cited for improperly parking
acommercial vehiclein an office district. The violation was
dismissed without prejudice and anew violation wasissued to
the plaintiff under the correct ordinance section.

The plaintiff filed suit against the ordinance officer claiming a
violation of his congtitutional rights for the arrest and deten-
tion of theplaintiff arising from the original complaint for park-
ing thecommercid vehicleinaresidentia district. The plaintiff
claimed further that the district court notice was sent to the
wrong address, and the ordinance officer knew the plaintiff’'s
correct address for purposes of sending any court notices.

Edward Salah filed amotion to dismissand/or for summary judg-
ment. At a hearing in federal court, the federal judge agreed
with the arguments set forth in the brief filed by Edward Salah,
finding that the ordinance officer was not liable for the arrest
of the plaintiff. The court found that the plaintiff was arrested
by the police department, pursuant to a bench warrant issued
by the court for the plaintiff’s failure to appear in court. The
court further found that the ordinance officer was not respon-
sible for any mistake made by the court in sending the notice
of hearing to thewrong address, and further, that the ordinance
officer was entitled to qualified immunity asto the claims set
forthinthe plaintiff’scomplaint.

Timothy Young, Executive Committee
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